Rights of the Elderly 

Russian Experience

By Eduard Karyukhin

By 1999, the International Year of Elderly People in the Russian Federation, the former Ministry of Labour and Social Development of the Russian Federation drafted a Summary Report [27]. Section Four of the Report specifically outlines legal guarantees. The list of fundamental standards of the Constitution of the Russian Federation that apply to its elderly citizens together with standards of then-acting social legislation contradict the real situation with the elderly that the authors describe in Section Three (“Situation of Elderly People”). According to the report “elderly people strongly need prophylactic, medical and social help; however their health problems are not fully alleviated by social care” (underlined by Eduard Karyukhin). Describing the financial situation of elderly people the authors refer to a survey conducted in the mid 1970s that classes elderly people as “traditionally poor”. Therefore, in the USSR in the 1970s the elderly population was classed as poor, making up, as the authors point out, a fifth of all poor. This phenomenon has steadily continued, even more so during “Russia’s transition towards a market economy as well as against the world’s financial crisis”. Furthermore, the authors of the report state that “bearing in mind their very low income elderly people (in the USSR – note by E.K.) hardly experienced any restrictions in their living activities or in their access to social benefits. This was mainly due to that fact that the difference between their salaries before retirement and the pension afterwards was very small. It is also important that the pensioners at that time did not have any significant problems with “access to social benefits”. 

Therefore, at present poverty among the majority of elderly people is accompanied by restricted access to various social services. In 2004 it was confirmed by a representative of the Ministry of Social Development that “access to social services is not yet available for everyone in need of such services” [3]. Being closely interrelated, poverty and restricted access to social services create social isolation. 

According to some experts “a large part of the population (more than 70%) find themselves excluded from the process of steadily increasing their income so that meeting their demands is becoming more problematic” [37].  In the authors’ opinion between half and two thirds of the population (of all age groups) think that they can’t fully afford even necessities. “What draws one’s attention is the fact that while the GDP figure is rising, the amounts assigned from the budget to solve social problems is decreasing.” 

In the third section of the Summary Report the authors highlight the existence of domestic violence towards elderly people. According to the authors elderly women become victims of violence more often and it is elderly women who are less willing to file their complaints to the authorities and submit to a medical examination. While admitting to the necessity of instituting special measures and mechanisms of social and legal protection against domestic violence towards elderly people the report’s authors prevaricate on the subject of both integrated methods and regulation of the problem by the varied spheres of legislation.

The Civil Code of the Russian Federation (1994-1995) introduced new mechanisms of protection of the rights of vulnerable elderly people. Norms and regulations concerning the permanent alimony of dependents and administration of property in trust were added. According to Article 41 of the Civil Code the trustee on behalf of a legally capable person can hold a power of attorney. The trustee is entitled to make transactions regarding the property of their dependent determined by this agreement and to provide the dependent with domestic care.

In 1997 Russia introduced a new mechanism of legal protection for its citizens: The Ombudsman of the Russian Federation. According to Article 16 of the federal constitutional law adopted by the State Duma on the 25th of December 1996 “the Ombudsman considers complaints by applicants who disagree with the decisions, actions or failure to act made by the state bodies, councils, officials, or state employees upon the complaints lodged previously by these applicants in juridicial or administrative proceedings. 

In 2004 the President of the Russian Federation issued a decree to form the President’s Council for Human Rights and Assisting and Developing Civil Society Institutes. According to Council’s Regulations one of its functions is “analysing appeals made by individuals or organizations containing information on the problems with guaranteeing and protecting human and civil rights and liberties”.      

In another document dated around the same time the co-authors of the Summary Report highlight “the disclosure of several gaps in the areas of property, land and family relations, health protection and, to some extent, in pension benefits and social services” [7]. Supposedly admitting to Russia’s deficiency of institutes that represent elderly people at various levels of government the authors announced the need to create a governmental advisory body made up of the elderly themselves”. Such a proposition was even included in the federal program “Older Generation” and on the 9th of November 1999 the organizing committee in charge of holding the International Year of Elderly People delegated to the Ministry of Labour the drafting of “a proposal for forming pro bono a governmental Commission for the Elderly…”  It appears that all these propositions have been simply filed away.  

In two relatively recent documents the Health and Social Services Ministry representative (incidentally, one of the co-authors of the Summary Report) speculates on the perspectives of social policy concerning elderly people and discusses various aspects of accessibility of social services [7,4]. Speaking of “the colossal achievements“ of the reforms of the last decade in the area of social services, the author also reports having said this, today only 18.8 % of the elderly are satisfied with their living conditions, that “a steady stream of those who want either to be registered for home services or to be admitted to a residential home has been formed” (18.3 thousand people are on the waiting list to be admitted in a residential accommodation with a waiting time of over a year for more than a third of them).  

According to the UN criteria of the infringement of the rights of elderly people, restrictions in the accessibility of social services and existing waiting lists for receiving social support are to be regarded as infringing the social rights of this group of Russian citizens. Having concluded that the law making processes in the area of social services needs to be continued, the author believes that it is necessary to create in Russia a system of “independent control over the delivery of social services that will be independent from the state (municipal) bodies and institutions”.

Documents also show the experience of several European countries in administering the gerontological care both at home and in hospital. Therefore, what prevents us from developing and putting into practice, for example, the Charter of Rights of the Clients of Residential Institutions or establishing intermediary institutions for those particularly vulnerable elderly people, especially if, according to the author, “the realisation of such a legal right as lodging a complaint to court can be quite challenging” for these people? Can’t we find other proposals to create protection mechanisms, legal devices, including legislative instruments, to eradicate such a common phenomenon as the violation of the rights of elderly people. As it appears, without such measures any social policy on geriatric issues will be neither complete nor just.

Another point to consider is when discussing the problems of financing the progressively increasing demands for social care the author raises certain concerns that “we must understand that not all these expenses can fall entirely on the state bodies…” This is evidently so and this problem exists in other countries as well. But there is a tried and tested method for solving this problem which is the decentralisation of social services. In the U.K. (whose experience the author refers to) and in the U.S.A., the geriatric care both at home and in hospital is carried out by a large number of non-profit and commercial care agencies that receive local, regional and national grants. Working with more flexibility and less formality these institutions safeguard the rights of their clients much more efficiently. In our opinion, this should be one of the main trends of Russia’s new social policy on geriatric issues.  The author of the reviewed documents partly agrees with this point of view for “he rejoices that more non-governmental and business structures together with volunteers are starting to participate in social care for the elderly”. 

We can also demonstrate by the example of several documents other viewpoints on geriatric policy in Russia some of which are essentially different from those of the state. According to Professor L.T. Shineleva, at the state level the elderly became hostages of the policy conducted by the state. Russia’s elderly population is considered an obstacle to current reforms being carried out in the country [54]. The expert raises a question that has been avoided by many – “…a very serious question is being raised on a structure which would be able to review, against state economy and market demands, ways of effectively developing Russian policy and human beings, their potential and resources as central to this policy”. We support the Professor’s opinion and believe that such a structure is necessary to implement effective geriatric policy in the country. A National Geriatric Council should become such a structure. 

When describing the 1997-1999 special federal program “Elderly Generation”, another expert who represented the supreme legislative power reported that neither in 1997 nor in 1998 did “the above-mentioned program receive any budget financing” despite the fact that the program implies a concept of state social policy regarding its elderly citizens for the years up to 2005 [45]. According to the author this ongoing negative situation is due to an absence of “a Russian concept of the social state as well as the absence of any agreement among the public on the issue of social policy standards and how to realise them”. 

Several researchers offer an analysis of the state of legislation in the area of social care for the elderly in Russia [6,50,39,40,14,8,26,52]. Thus, according to the lawyer M. Levina who studied the social legislative process, these laws have been adopted in the wrong order – regulations before general law when the laws themselves have many loopholes. Laws were introduced without the required approval by the Russian government, meaning that no financing was stipulated. The biggest problem according to Levina is the absence of any regulatory structure. The other problem is the absence of affordable but effective mechanisms of resolving disputes regarding social protection that are often subject to the court of general jurisdiction [quote from work 6]. Related to this last argument there is the opinion of E.I. Kholostova that it will be necessary to create courts that deal with social issues. 

Professor V.M. Safronova also indicates the absence of a regulatory structure in social welfare particularly stressing the necessity to create “a mechanism granting every citizen the right to social welfare”. S.D. Solovyeva points out the absence of such legislation or its imperfection as well as social service employees’ ignorance of the law as a reason for obstructing the process of implementing effective social policy in the public interest.
Another expert Professor N.F. Dementyeva demonstrates an additional loophole in legislation safeguarding the elderly’s interests: “technical means that have primary importance for this social group are not even mentioned in the legislative documents on social welfare for the elderly”.

Professor E.I. Kholostova, summarizing her review of Russian legislation on the rights of the elderly stresses “an extremely contradictory situation with the realisation of social rights of elderly people”. On one hand, there is an extensive regulatory and legal framework the purpose of which is to improve the quality of social welfare for the elderly. On the other hand “many regulations exist only on paper”.  The researcher reaches this conclusion with data polled from the elderly. According to this poll the majority of the elderly are convinced that this existing legislation does not work and that its complete realisation is aggravated by the absence of appropriate mechanisms, finance, and control over and responsibility for the non-execution of these adopted laws. 

Analysing regional legislative loopholes, Y. A. Gladkov highlights the absence of a mechanism for protecting the rights of the elderly when settling property transactions as well as the problem of executing property and housing rights for the elderly. The serious problem, in the author’s opinion, is “the lack of standards of quality and quantity of social welfare”.

According to a representative of the legislature (S.I. Kolesnikov) the Russian Constitution guarantees social welfare “but in reality there is insufficient financing for these social programs and not enough means to execute constitutional guarantees. This is a violation of the Constitution”. Based on the information of the legislative representative the “most important thing is that at the moment the government is unwilling to adopt a law on minimal social standards”. It is also necessary to adopt a law on obligatory guarantees of medical care”. The amendment to the Public Health Act on public medical organizations was not approved by the government either.     

According to human rights organizations the minimum level of pensions in the country is inadequately low. In 2000 one in ten pensioners received this minimum pension. The adoption of new laws, frequent changes to the rules for calculating pensions, a lack of information and often a lack of knowledge of these new rules amongst the employees of social protection agencies and NGOs has led to a rise in the number of complaints against incorrect pension calculation submitted to administrative bodies, courts and human rights NGOs. We should also note that free legal advice is not available to all. In many regions the systematic non-execution of court decisions is an urgent problem [43].

Thus, the non-existence of a regulatory structure and a substantial shortage of financing for social programs that would protect the interests of the elderly are, in the opinion of many independent experts and researchers, the most distinctive characteristics of Russia’s geriatric policy.  This results in poverty, social isolation and violence of all kinds against the elderly and old. The final conclusion of these experts is that social policy concerning members of the older generation requires a significant revision [52].

Returning to the recommendations of N. Delpere: “… the adequacy of our response to geriatric problems to a large extent depends on the level of democracy within our institutes… Law as a result of the precision of the constitutional norm and legal constitutional practice, together with accessible judicial protection of human rights becomes an important instrument of change. The participation of all in public life as enshrined in the legislative and administrative regulations, and the transparency of administration, will become its most important legacy” [13].  

In conclusion we can state the following:

· The violation by the System of the interests of the elderly is a dominating feature in Russia which determines other forms of violation of the rights of elderly people

· The most substantial problem of the legislative and social sectors related to the rights of the elderly is the lack of both regulatory structure and financing for social programs.
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